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I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SANFORD P. and DELIA C. TEI{ES

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar r i c le  (X)  ZZ

t t

AFFIDAVIT OF MAILING

of  the
Tax Law for the year(s) EOOBflKI(q*g)

1972 and 1973

Sta te  o f  New York
County of Albanv

John Huhn,  being duly sworn,  deposes and says that

Ehe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 24rh day of. January , L979 , xhe served the within

Not ice of  Deci -s ion by (cer t i f ied)  mai l  upon Sanford P.  and

DeU.a'C. Temes (rcXXruUAfXXittXXgf) r-he petit ioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Sanford p.  and Del ia  C.  Temes
909 !trestcott Street
Syracuse,  NY 13210

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That deponent further says that Lhe said addressee is rhe (x6gxxx6iuxKfxts

RfXfhR) pet i t ioner  here in and that  the address set  for th on said hrrapper is  the

last knorrrn address of the (ronfXXmxnxfxEmtxXhfl) petitioner.

Sworn

24rh

t o

d a y

before me th is

of January

rA-3 (2/76)

,  L g 7 g .



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Jnnqf t4' trtt

SrEford ?. sd Drllc C. Ilnu
901 lf,rtoott ttsrr!
tymmrr, il lttlO

Dorr Hr. & llrl. lumt

Please take notice of the lbtlcr ol Dc!.rlol
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(g) 6t0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within tqrr *atbr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Jorcpb Cbyryrrtt
Urrlnt lrrlsrr

cc :

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

SANFORD P. and DELIA C. TEMES

for RedeEermination of a Deficiency or for
Refund of Personal Income Tax under Art icle
22 of the Tax Law for the Years L972 and
L973.

DECISION

Pet i t i one rs ,  San fo rd  P .  and  De l i a  C .  Temes ,  909  Wes tco t t

St reet ,  Syracuse,  New York L32I0,  f i led a pet i t ion for  redeter-

mination of a deficiency or for refund of personal income tax

under Art icle 22 of the Tax Law for the years L972 and L973

(F i l e  No .  13433 ) .

On December 27,  L977,  pet i t ioners adv ised the State Tax

Commission, in writ ing, that they desired to waive a small

claims hearing and to submit the case to the State Tax Cournis-

s ion,  based on the ent i re  record conta ined in  the f i le .

ISSUES

I .  Wtrether  compensat ion received by pet i t ioner  Sanford P.

Temes while in training at a hospital was excludable from gross

income as a scholarship or fel lowship grant, in accordance with

section 117 of the Internal Revenue Code.

II.  Whether a determination by the National Labor Relations

Board that interns, residents and cl inical fel lows were students

rather than employees was binding on the Income Tax Bureau.
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III. tr{hether petit ioners may change

election for L972 and L973 from fi l ing

separately, in order to more accurately

income tax l iabil i tv.

their  f i l ing status

joint ly to f i l ing

represent their  personal

FINDINGS OF FACT

1.  Pe t i t i one rs ,  San fo rd  P .  and  De l i a  C .  Temes ,  t ime ly

fi led New York State joint personaL income tax returns for

L972 and 1973,  on which pet i t ioner  Sanford P.  Temes exc luded

$1 ,800 .00  i n  L972  and  $3 ,600 .00  i n  1973  as  ad jus tmen ts  t o

gross income. He contended that the adjustments were al lowable

as scholarship or fel lowship grants, in accordance with section

LL7 of the Internal Revenue Code.

2. The Income Tax Bureau contended that petit ioner

Sanford P.  Temes,  3D in tern t ra in ing at  a  hospi ta l ,  received

compensation for services he performed for the hospital and,

therefore, that said compensation was not excludable from gross

income.  Accord ingly ,  i t  issued a Not ice of  Def ic iency against

pe t i t i one rs  on  March  31 ,  L975  fo r  1972  and  L973  o f  $135 .80

in personal  income tax,  p lus $16.93 in  in terest ,  for  a  to ta l

o f  $L52 .73 .

3.  Pet i t ioner  Sanford P.  Temes was a phys ic ian.  From

July L, L972 through L973, he was an intern and resident at

the Upstate Medical Center in Syracuse, New York, working to-

wards quali f ication as a cert i f ied urologist and towards a



- 3

specialty in surgery. Petit ioner received a wage and tax

statement from the hospital. Income taxes and social security

taxes were withheld from his compensation. The compensation

he received was termed a stipend which varied in amount to

each individuaL intern and resi-dent, according to his leve1

of  educat ion.

4. Petit ioner gained knowledge and experience through

his  superv ised care of  the hospi ta l 's  pat ients .  He was on

duty weekends and every third night. He received two weeks

vacat ion.  Besides h is  compensat ion f rom the hospi ta l ,  pet i -

t ioner  received f r inge benef i ts .

5 .  On March 9,  L976,  the Nat ional  Labor  Relat ions Board

determined that interns, residents and cl inical fel lows were

students rather than employees.

CONCLUSIONS OF LAW

A. That the furtherance of the education of interns and

res idents,  ra ther  than the care of  pat ients ,  was not  the

primary function of the hospital. That the services rendered

by petit ioner Sanford P. Temes in caring for patients r^rere

per formed pr imar i ly  for  the grantor 's  (hospi ta l )  benef i t ;  thus,

the income so derived was not given without the expectation

of services being performed for the grantor and, therefore,

was not excludable from gross income as a scholarship or

fel lowship, in accordance with the meaning and intent of sec-

tion LL7 of the Internal Revenue Code.
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B. That the determination by the National Labor Rel-ations

Board that interns, residents and cl inical fel lows were students

rather than employees is not binding on the State Tax Comnission

in i ts determination of whether or noL compensation received by

said in terns,  res idents and c l in ica l  fe l lows const i tu ted taxable

income for personal income tax purposes.

C. That petit ioners may change their f i l ing status election

from joint to separate personal income Lax returns. The change

is not barred by the staLute of l imifations to the extent that

sa id change of  e lect ion serves to  of fset  a  def ic iency of  Lax,

but may not result in a refund for the same taxable yeat, in

accordance with the meaning and intent of section 660 of the

Tax Law and 20 NYCRR 154.4(c) .  The change of  e lect ion for  L972,

including al l  income, results in an addit ional personal income

tax due of  $22.31- .  For  L973 the change of  e lect ion,  inc lud ing

all  income, results in an overpayment of $57.L5. However, such

change of election may only serve to offset the deficiency in

ful l  for L973 and may not result in a refund, in aecordance

w i th  20  NYCRR 154 .4 (c ) .

D.  That  the pet i t ion of  Sanford P.  and Del ia  C.  Temes

is granted to the extent that the deficiency for L973 is can-

ce11ed and the def ic iencv for  L972 is  reduced to $22-3L,



,

together with any interest

Income Tax Bureau is hereby

of  Def ic iency issued March

granted,  the pet i t ion is  in

DATED: Albany, New York
January 24, 1979

-5

that may be lawfully owing. The

directed to so modify the Not ice

31,  1975 and tha t ,  except  as  so

al l  other respects denied.

STATE TAX COMMISSION



tfl l\burlbrk srare trleparrrnerrr of
I l= TAXATION and FINANGE
lttE

Sec .  t o  Tax  Commiss iont u , . .

N o t i c e  o f  D e c i s i o n  r e m a i l e d

J a n u a r y  3 1 ,  1 9 7 9 .

n-7s ls/76't
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STATE
STATE

OF NEI^I YORK
TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

SA}TFORD P. AND DELIA C. TEMES

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF MAILING

o f Personal Income
Taxes under  Ar t i c le  (s )  22 of  the
Tax Law f or the Year (s) d{t(all8[o0(X]<

1972 & ] -973

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says thaE

dne is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 31st day of January ,  L9 19r)Ghe served the within

Not ice  o f  Dec is ion  by  (cer r i f ied)  ma i l  upon Sanford  P.  and

De l i a  C .

by  enc los ing

a s  f o l l o w s :

Temes (fepftsseifttstlit€<bft( the petitioner in Ehe within proceeding,

a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Sanford  P.  and De l ia  C.  Temes
c/o Santord Temes, Major, USAF'
4025-2 Ashwood Circle
Andrews AFB, MD 20331

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponenE further says that the said addressee is the (xupoeerxtoo{:tx

oft) thxk pet i t ioner herein and that the address set forth on said wrapper is the

lasr known address of the €fasrcsexae{D{axo(frxf{ltx petitioner.

Sworn to before me th is

3 ls t /ay of  i lanuary ,  1979

rA -3  (2 /76 )


